‘NEGUTIATIUN AND SETTLEMENT

The assault upon
the citadel

JaMEs E. ROOKS JR.

Advocates of open

courts are battering

the ‘citadel’ of court
secrecy, but it’s still
standing. Secret
settlements deprive
Americans of an
effective tort system
and jeopardize
public health and
safety. Trial lawyers
must join the fight.
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he assault upon the citadel,””

I Dean William Prosser wrote in a

famouslawreviewarticle in 1960,

“‘is proceeding in these days apace.’. ..

With the passage of nearly thirtyyears,a

goodly partof the citadelstill holds out;

but the assault goes on with unabated
vigor.™

Prosser was writing about the long
struggle for enhanced consumer pro-
tection; his “citadel” was the old, op-
pressive, contractual doctrine of privity,
which eventually gave way to strict prod-
ucts liability. But his words would be as
appropriate today to describe the strug-
gle against the secrecy thathas pervaded
the American civil court system, partic-
ularly in settlement agreements, since
the 1970s.?

Prosser did not exaggerate when he
called the efforts to achieve better con-
sumer protection a “battle.” American
industry fought fiercely against the pro-
consumer efforts of which he was the in-
tellectual leader. Similarly, the move-
mentto achieve greater opennessin our
courts is strongly resisted—and by es-
sentially the same entities who opposed
Prosser’s enlightened ideas. There is
much left to do, but the past five years
have seen four major developments.

Restrictions on secrecy. In the late
1980s, the public became more aware
of what practicing lawyers had long
known—that corporate defendants
were keeping the citizenry ignorant of
many details of significant lawsuits by

insisting on secrecyas a condition of set-
tlement. Major exposés in the news me-
dia brought to light both secrecy in liti-
gation and the increasing efforts by the
consumer bar to counterit.”

Unsurprisingly, the business commu-
nity reacted strongly to this new atten-
tion. In 1991, Professor Arthur Miller of
Harvard Law School wrote a defense-
bar-funded article that has become a fa-
vorite of secrecy advocates.* Miller ob-
served that, at that time, just four states
(Florida, NewYork, Texas, and Virginia)
had adopted courtrules or statutes to re-
strictsecrecy.” He also noted that 22 oth-
er jurisdictions (plus the federal courts)
thathad considered antisecrecy propos-
als had notadopted them.

Since then, many states and federal
district courts have adopted restrictions
on courtsecrecy, including anumber of
the jurisdictions Miller cited as having
rejected them. Today, secrecy is regulat-
ed to at least some extent through
statutes and courtrules in 41 state court
systems and in 50 of the 94 federal dis-
tricts—a vast increase in the regulation
of secrecyin less than 20 years.®

It is still true, as Miller observed, that
legislatures and court rulemaking bod-
ies do not adopt all of the antisecrecy
measures thatare proposed to them. But
that means only that the business com-
munity lobbies hard against every pro-
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posal to make the courts more open.

Academic interest in secrecy. There
hasbeen a parallel increase in academic
interestin courtsecrecy. The number of
law journal articles on the subject has
grown enormously, and two law reviews
(the Unwversity of South Carolina Law Re-
view and the Chicago-Kent Law Review)
have held conferences and published
special issues devoted to secrecy.”

More important than the number of
law review articles, however, is the grow-
ing conclusion of mostscholars that the
routine use of court secrecy disserves
the public. This criticism extends to
bluntassertions thatsome uses of secre-
cymechanismsviolate criminal statutes.®

Federal Judicial Center study. In
2004, the Federal Judicial Center (FJC)
published a major study of sealed settle-
mentsinfederal courts, conducted at the
request of the federal courts’ Advisory
Committee on Civil Rules.? The FJC re-
searchers examined records of 288,846
cases that terminated in calendar years
2001and 2002in 52 of the 94 federal dis-
trict courts—and identified 1,270 sealed
settlement agreements that had been
filedin those courts (0.44 percentof the
sample of cases)." In 97 percent of the
cases with sealed settlements, the com-
plaints remained unsealed, allowing ac-
cess to atleast some information."

The FJCresearchers’ most basic quan-
titative finding immediately became a
mantra for secrecy advocates: “Sealed
settlements are filed in less than one-half
of 1 percent of civil cases!” But there is
actually much more secrecy in federal
personal injury litigation—the cases in
which defendants are often particularly
anxious to suppress information—than
the mantra admits."

Personal injurysuits accounted for 30
percentof the casesin which the FJCre-
searchers found sealed settlements,"”
compared with only 18 percent of total
case filings in the district courtsin a com-
parable period." The sealing rate for
personal injury cases was nearly twice
what it was in the sample overall: 0.82
percentas opposed to 0.44 percent.”

Arough extrapolation from the 1,270
sealed settlement agreements found
suggests that throughout all 94 federal
districts (assuming that cases are about

aslikely to be sealed in one districtas an-
other) there mighthave been asmanyas
400 more sealed settlements, with a
rough total perhaps close to 1,700. With
personal injury cases representing 30
percentof the FJC’s sealed settlements,
there might have been as many as 500
personal injury cases among the 1,700
total. Thus, in 2001 and 2002 alone, fed-
eral courts may have allowed the sealing
of settlement documents in as many as
500 personal injury cases—and their sig-
nificance for public health and safety
will, for the most part, never be known.
Even the 500-case estimate is the small

education organization in Arizona that
is active in scholarship, continuing legal
education, and the developmentof legal
policyinanumber of substantive areas."
In 2004, the organization established a
Working Group on Protective Orders,
Confidentiality,and Public Access, which
includes tort lawyers from both sides of
the courtroom, media lawyers, repre-
sentatives of public interest and con-
sumer organizations, academics, judges,
and state government officials."”

The working group developed gener-
icguidelines on secrecy that can be used
bylawyers, courts, and legislatures for re-

The real problem 1is the fact that even one sealed

settlement can keep a product on the market for

years after it is discovered to be dangerous.

tip of a large secrecy iceberg. It refers
only to the subset of personal injuryset-
tlements thatwere both sealed and filed
in federal courts, leaving untouched all
the cases that were concluded secretly
withoutfiling asettlementagreement—
likely a far higher number.

It also leaves out all the secret settle-
ments in state courts. According to con-
ventional wisdom, state courts handle 95
percentof U.S. litigation, so the number
of secret settlements in state courts
(whether filed or unfiled) should be
proportionately higher than the num-
ber in federal courts.

But the problem is not the raw num-
ber of secret settlements—it never has
been. The real problem is the abuse of
the practices thatallowsuch secrecy,and
the fact that even one sealed settlement
can keep a product on the market for
years after it is discovered to be danger-
ous—exposing consumers to continued
risk and thwarting government regula-
tors’ efforts to protect the public.

The Sedona Guidelines. Arguably the
mostimportant development of the last
five years in the struggle to establish an
appropriate approach to confidentiality
in litigation is the publication of The Se-
dona Guidelines by the Sedona Confer-
ence, a nonpartisan legal research and

search and guidance. The Sedona Guide-
lines address discovery, pleadings, court
orders, substantive motions, dockets,
proceedingsin open court, settlements,
and “privacy and public access to the
courts in an electronic world.”™ They
hold out the promise of broader and
more consistent development of legis-
lation, court policies, and standards that
will improve the present patchwork of
state and federal secrecy regulation.

Thus, in the past five years, advocates
of openness in America’s courts have
gained newweaponsin the battle against
secrecy. State and federal restrictions can
be invoked to defeat some demands for
secret settlements. Academic work can
be cited to support policy arguments.
The figures from the F]JC study suggest
the real extent of secrecy. And The Se-
dona Guidelines can serve as a model for
new or expanded regulation of secrecy.

But for all this good news, secrecy in
America’s public courts is still a major
public problem—and only trial lawyers
are likely to solve it.

‘Outrageous’ arguments
When Prosser reported with satisfac-
tion that “the storming of the inner
citadel is already in full cry,” he added
the caveat that “over this stricken field
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the slings and arrows of outrageous ar-
gument continue to fly.”"* Similarly, to-
day two particularly pernicious argu-
ments advanced by the secrecy
advocates stand out.

“Cases won’t settle, or they will settle
for less.” Defendants sometimes argue
that caseswon’treach settlementif they
cannotsecure secrecy agreements. The
argumentis meantto frighten judges, to
convince them that restricting secrecy
would result in fewer settlements, more
crowded dockets, more trials, and gen-
erally more work for an already-over-

thatif cases had to be settled without se-
crecy, the amounts paid might be low-
er—an argumentobviouslyintended to
frighten plaintiffsand their lawyers,and
a tacit admission that “defendants pay,
and plaintiffs accept, more money than
acase isworth simply to ensure secrecy—
or, put more bluntly, that secrecy is in-
deed bought and sold.”

“Protecting public access to informa-
tion about litigation is beyond the pur-
pose of the courts.” The other “outra-
geous” argument, which initiallyappears
benign butis by far the more dangerous

The Sedona Guidelines promote the development
of standards that will improve the patchwork

of state and federal secrecy regulation.

worked judiciary.”

The argumenthaslargely fallen outof
favor, in part because judges have rec-
ognized its speciousness. Chief Judge
Joseph Anderson of the U.S. District
Court for the District of South Carolina
wrote in a law review article that the ar-
gument “was based upon the somewhat
illogical concept that if litigants could
no longer attempt to cajole a judge into
ordering a secret settlement, then the
parties would necessarily opt for the
most public of all resolutions—a trial be-
fore a juryin an open courtroom.”

Judicial skepticism of the dire predic-
tions has been borne out by the experi-
ence of several state and federal courts
following the adoption of antisecrecy
measures. In the first decade after se-
crecy restrictions were implemented in
Florida and Texas, there was no appar-
ent decrease in the number of case dis-
positions®—and Anderson reported
that, after his courtadopted alocal rule
prohibiting filing of sealed settlements,
the number of trials decreased, even
though case filings increased.” One
prominent South Carolina defense at-
torney who had lobbied against the
adoption of the rule later told a re-
porter, “Idon’t think it has caused more
cases going to trial.”**

The defense bar, however, promptly
moved to a fallback position, arguing
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of the two arguments, is that protecting
the people’s access to information about
the litigation that takes place in their
courts somehow goes beyond the pur-
pose of the courts. In his 1991 law review
article, Miller labeled the opposition to
secrecy as an attempt to add “an infor-
mation clearinghouse function (in ef-
fect, a court-administered Freedom of
Information Act)” to the role of the
courts.”* He argued that this was improp-
er, because “the function of the judicial
system is to resolve private disputes, not to
generate information for the public.””
No antisecrecy advocate has suggest-
ed turning courts into information con-
duits; however, many have argued, con-
traMiller, thatitis not proper for courts
to help to conceal information from the
public. In another article, Professor
Richard Marcus of Hastings College of
the Law stated flatly that “courts exist to
resolve disputes that are brought to
them by litigants, a bedrock principle
that finds expression in the case or con-
troversy requirement of Article III of
the Constitution.
Miller’sand Marcus’s articles both em-
phasized the discovery aspects of court
secrecyand expressed concern for court
efficiency. However, their arguments
miss (oravoid) several important points.
First, the secrecy problem goes well
beyond discovery. Numerous court se-

798

crecy mechanisms are available to de-
fendants, and much of the harm done
by secrecyis unrelated to discovery. Sec-
ond, court efficiency is not the only im-
portant issue for the courts. It has long
been recognized that the need for effi-
ciencyis trumped by the judiciary’s duty
to protect the public interest, if the two
are in conflict.”

Third, and most important, many ju-
rists (including several U.S. Supreme
Court justices) have acknowledged that
their functions are notlimited to the res-
olution of private disputes. The pur-
poses of courts are seldom if ever the
subject of litigation, so most of these
statements appear in dicta or in concur-
ring or dissenting opinions—but, wher-
ever they appear, they evidence alegal
culture thatrecognizes that courts carry
out many functions over and above the
quotidian deciding of disputes.

Among the other functions judges
have acknowledged are resolving doubts;
ascertaining the truth; educating the
public; guarding, interpreting, forming,
and modifying the social conscience; pro-
tecting the public interest; promoting
safety; and recognizing the occasional
need for change in the law, with the cre-
ation of new law to answer thatneed.*

Some of the purposes served by the
courtsvarywith the subjectmatter of the
cases before them. With a domestic re-
lations case comes the policy of keeping
families together; with a juvenile crime
case comes the policy of rehabilitation.
Thisis even truer of tortlaw,whichisthe
area in which most of the conflict over
courtsecrecy arises.

In his 1984 report on the delibera-
tions of the American Bar Association’s
Special Committee on the Tort Liability
System, Professor Marshall Shapo, a
leading authority on tort law, identified
10 functions served by the tort liability
system. Foremostamong them is the de-
terrence of future harm, which he
called “reduction of the occurrence,
and severity, of injury-causing events.”

The deterrent function of tort law is
also recognized in nine sections of the
American Law Institute’s Restatement of
Torts,aswell asinits Reporters’ Study on
Enterprise Responsibility for Personal In-
Jury.”® Court decisions also routinely ac-



knowledge the importance of the de-
terrence policy of tortlaw. When courts
address tort cases, the deterrence policy
comes neither at the urging of the par-
ties norat the discretion of the judge. It
comes with the territory, and it stays.

The deterrence policy may be the last
remaining “brooding omnipresence””
in the law—a presence of both reason
and humanity. Supportingitisnotanim-
proper function for the court—and itis
afar cryfrom operating an “information
clearinghouse.”

Strategic sabotage

Opponents of the civil justice system
have had considerable success in neu-
tralizing several tort system functions by
lobbying for legislation that alters sub-
stantive law and radically restricts dam-
ages. But tort “reformers” cannot limit
the deterrence policy of tort law by
means of legislation. There isnothing to
legislate.

What the tort revisionists can do is
sabotage the deterrence function by us-
ing secrecy mechanisms to constrict the
supply of information on which justice
in tortlitigation depends—information
that extends beyond what appears in
court filings, is produced in discovery,
and is revealed in open court.

The paradigm example is informa-
tion on settlements. The settlement
process is one of the most critical ele-
ments of the tort system. Settlements
are negotiated “in the shadow of the
law” and of economics™ and—along
with juryand bench verdicts and the re-
sults of appellate review of compensa-
tion awards—information on the
amount of money actually paid in set-
tlementsis critical to the work of judges
and lawyers engaged in tort litigation.

The estimation of likelyverdicts, and
the likely cost of out-of-court settle-
ments, is the basis of decisions by both
plaintiff and defense lawyers on
whether to settle cases or to take them to
trial, and by judges reviewing proposed
settlements for fairness. Outside of
courthouses and law offices, settlement
information is the basis of business de-
cisions on whether to alter or eliminate
practices and products thathave caused
injuries and deaths.

If repeat-player defendants can con-
ceal settlementinformation, they can re-
duce the amount and quality of data
used by consumer attorneys to make lit-
igation decisions; facilitate public rela-
tions campaigns claiming that their
products or operations are safe; charac-
terize suits against them as “frivolous”;
trivialize amounts paid to settle, leaving
an impression that they are paying nui-
sance value; conceal the number of law-
suits against them;” conceal the fact that
litigation ever occurred; and, some-
times, stave off litigation entirely.

When secrecy limits the public’s awareness of threats

but theymayalso prolong thelife of “the
evil that men do”—and bury with their
own bones the good they themselves
have done. |
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